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ISSUES PRESENTED

Issue: Whether the Labor Commission was correct when it concluded that when an
industrial injury aggravates, combines with, lights up, or accelerates a preexisting
condition, that injury must be the primary medical cause of the resulting symptoms rather
than a contributing cause.
Determinative Law: Giesbrecht v. Industrial Commission, 828 P.2d 544 (Utah
App. 1992); Allen v. Industrial Comm 'n, 729 P.2d 15 (Utah 1986); Provo City v. Labor
vJ

Comm 'n, 2015 UT 32; Washington County School District v. Labor Commission, 2015
UT 78, 358 P.3d 1091.
Standard of Review: Whether the Labor Commission correctly defined the law. No
deference is owed to the Commission.
Issue: Whether the Labor Commission had any evidence of substance to support

(4D

its finding of no medical causation when the proper law is applied?
Determinative Law: Giesbrecht v. Industrial Commission, 828 P.2d 544 (Utah
App. 1992); Allen v. Industrial Comm'n, 729 P.2d 15 (Utah 1986); Provo City v. Labor
Comm 'n, 2015 UT 32; Washington County School District v. Labor Commission, 2015
UT 78, 358 P.3d 1091.
Standard of Review: Whether there is any evidence of substance to support the
Commission, or a substantive evidence review.
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JURISDICTIONAL STATEMENT

Jurisdiction lies with this Court pursuant to Utah Code §78A-4-l 03(2), as an
appeal from an administrative agency to this Court.
DETERMINATIVE CONSTITUTIONAL PROVISIONS, STATUTES, AND RULES
34A-2-401 Compensation for industrial accidents to be paid.
(1) An employee described in Section 34A-2- l 04 who is injured and the
dependents of each such employee who is killed, by accident arising out of
and in the course of the employee's employment, wherever such injury
occurred, if the accident was not purposely self-inflicted, shall be paid:
(a) compensation for loss sustained on account of the injury or death; (b)
the amount provided in this chapter for:
(i) medical, nurse, and hospital services;
(ii) medicines; and
(iii) in case of death, the amount of funeral expenses.

(2) The responsibility for compensation and payment of medical, nursing,
and hospital services and medicines, and funeral expenses provided under
this chapter shall be:
(a) on the employer and the employer's insurance carrier; and
(b) not on the employee.
(3) Payment of benefits provided by this chapter or Chapter 3, Utah
Occupational Disease Act,
shall commence within 30 calendar days after any final award by the
comm1ss1on.

STATEMENT OF THE CASE

1.

This case is an appeal from the Labor Commission; a Worker's Compensation case
where the Appellant, Mr. Lavon G. Cox, is seeking to recover his medical costs as
well as establish temporary total disability.

2
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2.

Mr. Cox had been working for Appellee St. George Truss Co when he suffered a
series of industrial accidents to his spinal area starting on May 7, 2013, and
continuing through August 6, 2013, when he underwent surgical treatment.

3.

Mr. Cox filed an Application for Hearing with the Adjudication Division of the
Labor Commission on November 27th, 2013, claiming medical expenses,
recommended medical care, temporary total disability compensation, and travel
expenses.

4.

On January 3, 2014 Appellee 's Worker's Compensation Fund and St. George Truss
filed their Answer.

5.
~

On May 6, 2014 the initial hearing was held. On July 1, 2014 the Honorable
Cheryl Luke issued her Interim Findings of Fact, Conclusions of Law and Order.

6. On May 14, 2015 the ALJ issued her Findings of Fact, Conclusions of Law, and
Order.

~

7.

On June 1, 2015 Mr. Cox filed a Motion for Review with the Labor Commission,
and on August 15, 2015 the Labor Commission issued its Order Affirming ALJ's
Decision.

8.

On September 24th, 2015 Mr. Lavon Cox filed a Petition for Review in this Court.
STATEMENT OFF ACTS

Mr. Lavon G. Cox was born in 1957 and started working with Appellant St.
George Truss in July 2012. R. at 1, Tr. 67. Prior to May of 2013, he was able to perform
all of his duties at work, which were of a general mechanic job. Tr. 19, 53.
3
~
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On May 7, 2013, Mr. Cox suffered the first of several industrial accidents that
affected his back. He was repairing the brakes on an 18-wheeler truck when, as part of
that repair, he was working on the brakes and brake drums. He had to remove the wheels
and axel to get to the drums. The brake drums weigh about 80 pounds. R. at 97. He was

~

squatting next to the wheel to get the drum and slid it off of the axel of the truck. As part
of that process he had to hold the entire weight of the drum, when he pulled the brake
drum off of the axel and, while still squatting, turned to place the drum on the ground. As
he turned, he felt a pop and burning sensation in his lumbar spine region. He immediately
~

sunk to the ground. R. at 97.
He tried to "walk off' the pain with the help of 800 milligrams of Ibuprofen, but
he had to have help from a co-worker to finish his job, and only performed light work for
the remainder of the shift. R. at 97.
The next day, May 8, 2013, he was once again working on semi-trucks brakes and
again, while squatting to remove a tire (this time with the help of a pallet jack to help
hold the axe I and tires up), felt the same pop, burning sensation, and pain in the same area
of his back as the day before. He again had to take Ibuprofen and finish his shift
performing light work. R. at 97. Mr. Cox struggled through the next two days of work,
and then spent the weekend at home in bed trying to heal. R. at 97.
Mr. Cox continued to work, until about ten days later when on May 17, 2013 he
was picking up a hose and fell to the ground at work. The pain was bad and his employer
sent him to WorkMed, R. at 97, 70, where he was diagnosed with a sprain and referred
4
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for physical therapy. They also issued work restrictions of no bending or twisting; no
lifting above shoulder level and no lifting above 15 pounds. R. at 23.
The physical therapy prescribed by WorkMed did not help Mr. Cox. Rather, it in
fact caused him ongoing greater pain and nausea.Rat 98, Tr. at 34. Since Mr. Cox was
now on light duty, Appellee placed him to work driving a forklift. R. at 98.
VIP

On May 21, 2013, Mr. Cox again returned to WorkMed, only 4 days after his first
appointment and before his next scheduled appointment with them. He had passed out
earlier that morning from the pain when he bent down to tie his shoe. He felt "popping"
when he bent over. He also was unable to bend more than just beyond a 45° angle. R. at
70; Med. Rec. 45.
Mr. Cox's duty on the forklift was strenuous. He was working ten hour days, five
to six days a week. His work on the forklift consisted of frequently getting on and off of
the forklift and manually aligning the forks of the forklift to the loads on the pallets.
These forks weighed approximately 60-70 pounds which Mr. Cox had to manually move,
with corresponding stress on his back. Tr. at 36. The forklift itself had no suspension, and
thus it continually caused Mr. Cox's back to hurt, with his pain reaching 8 on a IO point
scale at the end of the day. Tr. at 3 7 .At one point he replaced the chain on his forklift. But

~

it caused his pain to spike. R. at 71.
As time progressed, Mr. Cox couldn't operate the forklift without taking frequent
breaks; whereas before he could sit in the forklift the entire day. Med. Rec. 67. Rather
than get better, his pain continued to gradually get worse. WorkMed referred Mr. Cox to
5
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physiatry on June 25th, 2014. At that point he stated the pain was as bad as the initial
accident back in May. All this time he had still been under light work only restrictions.
Med. Rec. 61.
Mr. Cox saw Dr. Pinna on July 9, 2013 at which point he was still suffering pain
and had tenderness on his left side. Dr. Pinna ordered an MRI and Mr. Cox continued to
work with restrictions. R. at 71. The MRI showed multiple issues with Mr. Cox's spine,
including severe spinal stenosis and an old compression fracture. R. at 71. From this
point on, Mr. Cox's condition steadily deteriorated. Dr. Pinna attempted to treat Mr. Cox's
chronic pain with oral steroids which resulted in only short term relief. Mr. Cox
experienced frequent bouts of nausea and also fell down frequently due to his spinal pain.
~

R. at 71.

Shortly after his first visit with Dr. Pinna, on July 17, 2013 Mr. Cox made his first
visit to the emergency room. His visit was due to low back pain and some radiculopathy
which the emergency room doctors diagnosed him with "acute exacerbation of back
pain." R. at 71.
His next visit to the emergency room took place on July 28, 2013. This time he
went in because while bending over to retrieve something from the trunk of his car in the
employer's parking lot he felt severe back pain and pain that radiated down his legs,
which caused him to collapse. R. at 71, Med. Rec. at 74.
During this time he also started having episodes where he lost control of his
bladder; these incidents became gradually more frequent. Med. Rec. 74.
6
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He had another visit with Dr. Pinna on July 30, 2014. At this time she increased
~

his restrictions to 4 hour days with 30 minute breaks, and again, no bending or twisting or
lifting above 15 pounds. R. at 27.
On August 6, 2013 Mr. Cox was admitted to the emergency room once more. He
had arrived at work when his leg gave out and he collapsed. At this point he had also
experienced more bowel problems. He had another MRI and this time the medical
personnel admitted him for evaluation, and ultimately for surgery. He remained in the
hospital, and on August 9, 2013 Dr. Fox performed surgery on Mr. Cox's back.
Laminectomy and foraminotomy was performed at four levels. R. at 71.
Mr. Cox has not returned to work. Nor is he ready to return to work. R. at 73.
On November 8, 2013 Dr. Fox, his surgeon, offered his medical opinion that there
was a medical casual relationship between Mr. Cox's "cumulative trauma" and the
medical problems Mr. Cox is suffering from, including his spine surgery. Dr. Fox
specifically noted that physical therapy had aggravated Mr. Cox's back, and that the
medical care he had provided had been reasonable and necessary to treat Mr. Cox's
industrial condition. R. at 9. On November 9 2013, Dr. Fox's physician assistant also
rendered a medical opinion that found the same as Dr. Fox. R. at I 0.
And finally, on May 5, 2014 Dr. Fox issued a medical opinion letter that stated in
relevant part:
It is not uncommon for patients with work related injuries to have a
degree of baseline degeneration in their spine prior to an injury.
These baseline degenerative changes by themselves do not exclude

7
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patients from experiencing symptoms attributable to a work related
injury. While the role that these preexisting injuries played in the
patients symptoms after his injury is debatable, the fact is the
patient's symptoms worsened after his injury to the point that he
required further treatment and surgery. Without a worsening of
symptoms, he may not have required surgery at this time despite the
pre-existing degenerative changes. Med Rec. 100B.
The Worker's Compensation Fund hired Dr. Richard Knoebel to provide them
with a medical report on April I 5, 20 I 4. Dr. Knoebel examined Mr. Cox briefly and
noted that his lumbar movement was severely restricted. Med. Rec. 114. Dr. Knoebel
concluded that Mr. Cox had suffered from an "industrial manifestation" of preexisting
severe degenerative spinal stenosis. He further concluded that the industrial accidents of
lifting and moving 80 pound brake drums was only a minor cause and rather blamed Mr.
Cox's tobacco use for the cause of his problems. Med. Rec 115.
Notably, Dr. Knoebel failed to consider Dr. Fox's causation report; that Mr. Fox's
physical therapy aggravated his pain; and Mr. Cox's industrial work with the forklift as
well as his aggravation after replacing the forklift chain. In short, Dr. Knoebel failed to
fully consider the "cumulative trauma" that Mr. Cox suffered prior to the surgery.
In October of 2014 the Medical Panel examined Mr. Cox and issued its Medical
Panel Report. The question the Medical Panel had been asked was what was "the"
medical cause of Mr. Cox's medical symptoms, and not whether the industrial accident
was "a" cause and had contributed to or aggravated his preexisting condition. R. at 70.
While the Medical Panel concluded that the surgery was ultimately done to correct
Mr. Cox's preexisting condition, their report also included ample evidence that
8
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demonstrates that Mr. Cox's 3 month "cumulative trauma" made Mr. Cox's condition
worse. R. at 70-74.
Specifically the Medical Panel Report contained 7 specific medical findings
confirming medical causation exists in this case:

I. "The pain was in the low back. It was ~ggravated by bending, lifting, or
twisting." (Emphasis Added) (referring to the May 7 and 8, 2013 industrial accidents) R.
at 70.
2. "On [June 25, 2013 Mr. Cox] had noted changes in his symP-toms. There was
more P.ain in the low back, there was radiation into his leg and numbness was present in
the fourth and fifth toes." R. at 71. (Emphasis Added)
3) On the next visit, "the exam showed antalgic gait to the left side [and] very
limited motion and tenderness worse on the left than right. The left straight leg raising
was significant for back and hip pain, .... the work restrictions were made more
restrictive." R. at 71. (Emphasis Added)
4. "He was doing pretty well in a back stressful job as a diesel mechanic in 2013
when the Rroblem was exacerbated by twisting, when he was pulling an 80 pound brake
drum." R. at 72. (Emphasis Added)
5. "Over the ensuing 2-3 months several spinal incidents happened to exacerbate
his lumbar condition." Id. (Emphasis Added)
6. "The stress of the industrial accident caused a downturn in his sQinal function."
R. at 73. (Emphasis Added)
9
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7. "The stress of removing the brakes that day caused his already develoP-ed sginal
condition to worsen." R. at 73. (Emphasis Added)
SUMMARY OF ARGUMENT

Appellant Lavon G. Cox suffered a series of industrial accidents beginning on

~

May 7, 2014 and continuing over a three month period, before undergoing surgery
August 9, 2013 in an attempt to correct severe spinal issues. These accidents were part of
Cw

a "cumulative trauma" that aggravated, accelerated,, lit up, and combined with his
preexisting spinal issues which in combination worsened his medical condition.
The Labor Commission held that there was no evidence to support Mr. Cox's
industrial injuries being "the" medical cause of his symptoms, including the resultant
surgery. But the "Aggravation Rule" is in actuality a "de minimis" rule, where the correct
standard is whether the industrial injuries were "a" contributing cause, even if minor.
Thus, the question is whether Mr. Cox's 3-month long "cumulative trauma" made his
preexisting spinal condition worse when it resulted in spinal surgery.
Once the proper law is established, the question is whether there is substantial
evidence to support the Labor Commission in its determination that there was no
aggravation whatsoever, and that Mr. Cox's spinal surgery would have occurred when it
did even if he had not suffered his "cumulative trauma" over the three months preceding
his spinal surgery.
When the whole record is examined, it is clear that the Medical Panel found that
Mr. Cox's industrial injuries aggravated, accelerated, lit up, and combined with his
IO
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preexisting condition to cause him to undergo surgery and lost time on disability. Mr.
Cox's treating doctor explicitly found on numerous occasions that the cumulative
industrial trauma medically aggravated his preexisting condition. Even Appellee 's
consulting doctor's report contains findings that support Mr. Cox. When the whole record
is examined, this case, like earlier cases decided by this Court, clearly demonstrate that
there is no evidence of substance supporting a finding that Mr. Cox's industrial
cumulative trauma did not aggravate his preexisting condition, thereby meeting the test of
medical causation.
ARGUMENT

L
THE LABOR COMMISSION ERRED IN REFUSING TO FOLLOW APPELLATE COURT DECISIONS
HOLDING THAT AGGRAVATION OF A PREEXISTING CONDITION IS SUFFICIENT TO ESTABLISH
MEDICAL CAUSATION IN AN INDUSTRIAL CASE

Appellant Lavon G. Cox suffered a series of three industrial accidents on May 7,
May 8 and August 6, 2013, as well as daily trauma to his back working as a fork lift
heavy equipment operator for over two months, all of which cumulatively lead to surgery
on his spine on August 9, 2013. About IO days after his first injury, he went to WorkMed,
was referred to physical therapy and was released to return to work on a Light Duty work
release basis. R. at 131. Between May and August of 2013, Mr. Cox was assigned to
work on a fork lift working IO hour days for 5 days per week and some Saturdays. R.at
98. Because of ongoing pain issues, he was subsequently given a further restriction that
limited him to working four hour days, two days per week with oral steroids for pain
11
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relief. R. at 98., Tr. at 38. On August 6, 2013, Mr. Cox fell at work, went to the
Emergency Room at Dixie Regional Medical Center, had x-rays and an MRI and
subsequently underwent back fusion surgery three days later. Tr. at 42, R. at 98. He has
not worked since. Id. He is seeking to recover the medical costs of his surgery as well as
other temporary total and permanent partial disability conpensation.
To show a compensable injury in worker's compensation, you must establish legal
and medical causation. Allen v. Industrial Commission, 729 P.2d 15 (Utah 1986). The
Appellee's conceded that legal causation was met so the sole remaining issue in this
appeal is medical causation. Trans. at 17, R. at 99.
This Court almost 25 years ago defined "medical causation" relying upon several
decisions of the Utah Supreme Court in Giesbrecht v. Industrial Commission, 828 P.2d
544 (Utah App. 1992). Referring to the test as what has generally become knowns as the
"Aggravation rule", this Court stated: "Utah law recognizes the aggravation rule such that
where an industrial injury ~ggravates, accelerates,. or combines with a preexisting
condition, the entire resulting injury is compensable" so long as legal causation is met. Id.
at 54 7 (emphasis added).
Recently, this Court in Johnston v. Labor Commission, 307 P.3d 615, 2013 UT
App 179 ,I23 added the additional phrase "lights up" which appears in several other cases
and further defines "medical causation" as follows: "A claimant can generally recover
benefits when an industrial injury ~ggravates or 'lights upiRre-existing condition and
has a casual connection with the subsequent onset of symptoms." (emphasis added). See
12
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NY.rehn v. Industrial Comm'n, 800 P.2d 330,335 (Utah App. 1990); Allen v. Industrial
Comm 'n, 729 P.2d 15, 25 (Utah 1986).
Since legal causation is not at issue, if Mr. Cox can show that his three industrial
~

accidents and his work on the fork lift or his 3 month "cumulative trauma" aggravated,
accelerated, lit up, or combined with his preexisting spinal issues, then he has shown
medical causation and that he qualifies for disability compensation, medical care, and for
expenses related to his subsequent surgery.
It should be noted that this standard for medical causation is not a high burden to
meet. In fact, it is rather low bar. In a recent case, Provo City v. Labor Commission, 2015
UT 32, ,I 20, the Supreme Court of Utah stated that "[u]nder the medical causation test,
the employee must show that an accident is the but-for cause of the disability." (emphasis
added).
Similarly, in Washington County School District v. Labor Commission, 2015 UT
78, 358 P.3d 1091, the Utah Supreme Court analyzed the "medical causation" standard in
the context of a second injury that had aggravated an initial industrial injury. As part of
that discussion, the Court stated that a "casual connection" standard is a "de minimis"
standard. Id. at ,Jif32-33. Under the casual connection standard, even a relatively minor

~

connection is enough to provide compensation, Id. at if3 l, 34.
Thus, the test is simple: did the three industrial accidents and the two months of
light duty work on the fork lift- "cumulative trauma"- have any connection, even a de
minimis one, to Mr. Cox's subsequent medical care and surgery? In short, was the
13
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industrial accident "a" cause, even a minor one? And finally, if the "cumulative trauma"
aggravates, accelerates, lights up, or combines with a preexisting condition then medical
causation is established.
II.
MARSHALING THE EVIDENCE

A.

THE LABOR COMMISSION RELIED ON ONLY Two MEDICAL REPORTS TO SUPPORT ITS
CONCLUSION THAT MEDICAL CAUSATION WAS NOT MET IN THIS CASE

The Labor Commission found that Mr. Cox failed to establish medical causation;
reasoning that his cumulative trauma over three months was not enough, finding that "the
medical evidence shows that the relatively minor low-back strain he suffered from the
work accidents is not the medical cause of any disability or his need for surgery." Id at
32. (Emphasis added).
When the appropriate legal question is asked and the responses to it correctly
reviewed, it becomes abundantly clear that Mr. Cox, by using the Aggravation Rule as the
standard for determining medical causation as set forth above and in the cases of this
Court and the Supreme Court of Utah, has proven medical causation. Mr Cox's 3 month
cumulative trauma was unquestionably£! cause of his medical care and disability.
Nevertheless, as this is a factual question, it is incumbent upon Mr. Cox to
marshall the evidence in favor of the Labor Commission and then show that when the
whole record is considered, there is no evidence of substance to support the Labor
Commission's findings. See Washington County School District, 2015 UT 78, if 18.
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The Labor Commission relied on two medical reports to find that medical
~

causation had not been met: one by the Medical Panel Report, and one by Appellee's
physician, who examined Mr. Cox only once. Both contain findings that support the
con cl us ion that medical causation has been established.
•

THE MEDICAL PANEL REPORT

The Medical panel was tasked by the Labor Commission with answering the
question of "is there a medically demonstrable causal connection between the Petitioner's
medical problem and industrial accident as described?" R. at 67. Of note, the Medical

vi

Panel stated that their task as they understood it was to determine "if the injurious event
precipitated the need for the surgery as was determined from his emergency room visit."
R. at 70. Noticeably, the Medical Panel was not asked the correctly worded Medical
Causation question addressed in Point I.
The Panel concluded that the surgery was to correct Mr. Cox's spinal stenosis; that
Mr. Cox's delay in seeking medical attention after his initial accident is "strong evidence"
that his injury "did not substantially impair the spinal function.;" that the findings of the
industrial accident were not the severe findings that precipitated the surgery; and that the
surgery was related to a "process that had been relentlessly progressing." R. at 74. The
Labor Commission failed to address seven specific Medical Findings which support Mr.
Cox's position. (See below).
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•

A CONSULTATIVE MEDICAL REPORT

The Labor Commission also relied on Dr. Richard Knoebel 's report to conclude
that there was no medical causation. R. at 132. Thus, his report must also be addressed.
Dr. Knoebel concluded that the industrial accident did not cause, combine, or aggravate
the preexisting condition at all, and that the surgery was solely to correct the preexisting
conditions. He further opined that the surgery would have happened when it did
regardless of the industrial accident. He did not address Mr. Cox's actual industrial claim
which was for a 3 month long "cumulative trauma." His report, therefore, is of limited
importance. He attributed everything Mr. Cox suffers from to tobacco use, obesity and
preexisting conditions. Med. Rec, 115. Interestingly enough, Dr. Knoebel referred to Mr.
Cox's accident as an "industrial manifestation" and also assigned a maximum medical
improvement date for the industrial accident of July 17, 2013 and called Mr. Cox stable at
that point. Id. at 114. Both infer to some extent an industrial component to his cumulative
trauma.

B. IN CONTRAST, EVIDENCE SUPPORTING MR. Cox HAVING PROVEN MEDICAL CAUSATION IN
THIS CASE IS BOTH EXTENSIVE AND PERSUASIVE.

•

THE MEDICAL PANEL REPORT

When the Medical Panel Report is closely examined, it is clear that the Medical
Panel ONLY concluded that Mr. Cox had surgery to correct his spinal problems. The
correct medical causation question is not whether the industrial accident was "the" sole or
even the primary medical cause of Mr. Cox's spinal problems; the correct medical
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causation question is whether the industrial accident was "a" contributor, even a minor
one, to his spinal problems and subsequent loss time and surgery.
The Medical Panel includes seven [7] specific medical findings which satisfy the
!.tJ)

"Aggravation Rule," none of which the Labor Commission addressed:

1. "The pain was in the low back. It was ~ggravated by bending, lifting, or
twisting." (Emphasis Added) (referring to the May 7 and 8, 2013 industrial accidents) R.
at 70.
2. "On [June 25, 2013 Mr. Cox] had noted changes in his symntoms. There was
more pain in the low back, there was radiation into his leg and numbness was present in
the fourth and fifth toes." R. at 71. (Emphasis Added)
3) On the next visit, "the exam showed antalgic gait to the left side [and] very
limited motion and tenderness worse on the left than right. The left straight leg raising
was significant for back and hip pain, .... the work restrictions were made more
restrictive." R. at 71. (Emphasis Added)
4. "He was doing pretty well in a back stressful job as a diesel mechanic in 2013
when the P.roblem was exacerbated by twisting, when he was pulling an 80 pound brake
drum." R. at 72. (Emphasis Added)
5. "Over the ensuing 2-3 months several spinal incidents happened to exacerbate
his lumbar condition." Id. (Emphasis Added)
6. "The stress of the industrial accident caused a downturn in his spinal function."
R. at 73. (Emphasis Added)
17
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7. "The stress of removing the brakes that day caused his already develoned sninal
~

condition to worsen." R. at 73. (Emphasis Added)
The history of Mr. Cox's injury clearly implies a distinct medical casual
connection between his medical "cumulative trauma" and his medical treatment and loss
time at work .. The Medical Panel found that several years prior to the 2013 industrial
accidents, in 2009, Mr. Cox had needed pain treatment for his back. He did not need any
further treatment for four more years until his 3 months cumulative trauma in 2013 at
issue in this case, even though he had worked as a diesel mechanic for over a year at the
time of the first industrial accident which began his cumulative trauma. R. at 72.
Prior to the accident, he did not have any serious symptoms that required medical
attention. After the incidents and his 3 months cumulative trauma, he never recovered. He

~

was placed on work restrictions, and "over the next few months, several spinal incidents
~_Rened to exacerbate his lumbar condition", Med. Panel Reg. R. at 72 (Emphasis
Added). Some of these included things like walking or getting something out of the trunk
of his vehicle as well as physical therapy which also greatly increased his pain and
nausea. R. at 72, 9 8..
Did Mr. Cox's injuries permanently aggravate his spinal condition? This paragraph
from the Medical Panel report is conclusive:
The radiographs revealed serious chronic ongoing spinal problems;
impingement on spinal nerves, spinal stenosis, functional spinal instability.
These problems pre-existed his industrial accident, but the stress of the
industrial accident caused a downturn in his spinal function. He was not
able to return to work, com12lications continued, and finally s12inal fusion
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and decomP-ression was comP.leted. Now, he is continuing to recover from
that operation. He continues to have pain and disability.

R. at 73 (Emphasis added). The above clearly shows that, when taken as a whole
as the substantial evidence test requires, the Medical Panel report not only demonstrates
there is no evidence of substance to conclude that the industrial accidents did not
aggravate Mr. Cox's spinal problems; it demonstrates the complete opposite. The Medical
Panel Report in seven specific instances clearly shows that the industrial incidents
aggravated, accelerated, lit up and combined with his preexisting spinal problems to be a
medical cause of his reduction in his work hours, his lost time and eventual surgery.
Simply put, the 3 month "cumulative trauma" at work medically worsened his back
problems and subsequent surgery and medical care.

•

MR.

Cox's TREATING DOCTOR MEDICAL RECORDS AND OPINION LETTERS

The Labor Commissioner totally ignored the evidence of Mr. Cox's treating
physician, including the surgeon who operated on Mr. Cox. Dr. Benjamin Fox, a highly
recognized and competent neurosurgeon, not only performed the operation on Mr. Cox's
spine; he then provided months of post operative care. On at least two separate occasions,
Dr. Fox opined that the industrial incidents aggravated or accelerated Mr. Cox's need for
surgery. First, in November of 2013 and during the post operative treatment, Dr. Fox
~

completed a form explaining that Mr. Cox's surgeries were medically caused by the
industrial incidents.
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The second time occurred in May 2014, when Dr. Fox wrote a letter explaining his
reasoning why he thought the industrial incidents aggravated Mr. Cox's preexisting
condition, saying in part:
While the role that these preexisting conditions played in the patient's
symptoms after his injury is debatable, the fact is the patient's symptoms
worsened after his inju[Y. to the point that he reguired further treatment and
surg~. Without a worsening of symptoms, he may not have required
surgery at this time desQite the Qre-existing degenerative changes.

Med. Rec. I 00 (emphasis added).
•

A CONSULTATIVE MEDICAL REPORT

Dr. Knoebel 's report does not identify evidence of substance to support his
conclusion that there was no aggravation or medical cause established. There are also
several problems with his report.
First, Dr. Knoebel 's opinion is based only on the industrial accidents of May 6 and
7, 2013, and not on the three-month "cumulative trauma" inflicted upon Mr. Cox from his
daily work on the fork lift and other industrial accidents in the time span up to the final

Cw

accident on August 6, 2013, three days before his back surgery. In particular, he ignored
the fact that physical therapy not only did not help Mr. Cox but rather greatly increased
his pain and also nausea. R. at 98. Thus, Dr. Knoebel 's opinion must be considered
incomplete at best, and certainly not based on a review of the whole record. As such, it is
lacking in substantive evidence and reasoning.
Second, he curiously ignores the treating doctor's conclusions which conflict with
his own. Dr. Fox, of course, was the treating surgeon who in fact perfonned the spinal
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surgery and did the post operation treatments. On November 8, 2013 and again on May 5,
2014 Dr. Fox opined that there was a causal connection between the surgery and the
industrial accident. Med. Rec. 92 and 93. Dr. Knoebel reviewed all of Dr. Fox's medical
0JJ

reports through December 2013, and referred to some of them in his report, but failed to
discuss or challenge Dr. Fox's conclusions in his medical opinion letter. Med Rec.
109-110, 1I 9. He curiously ignored Dr. Fox's learned medical opinion on medical
causation, and did not attempt to explain why he was right and Dr. Fox was wrong.
Third, Dr. Knoebel concluded that the industrial accident was an "industrial
manifestation" of his preexisting "severe degenerative lumbar stenosis." Med. Rec. I 14.
That conclusion would strongly appear to support the argument that Mr. Cox's
"cumulative trauma" was part of the ultimate medical cause for surgery. Otherwise his
reference to an "industrial manifestation" makes no sense.
Fourth, Dr. Knoebel concludes that Maximum Medical Improvement(MMI) apart
from Mr. Cox's "cumulative trauma" was reached on July I, 2013. Significantly, he does
not say that Mr. Cox was healed; only that he had reached MMI, and that is an industrial

VJ

concept, not a preexisting condition one. However, Mr. Cox was still under work
restrictions and undergoing medical treatment on July I, 2013. Even though someone
may reach stability and will not get any better, it does not mean that they recovered I 00%
to their pre "cumulative trauma" condition.
Fifth and finally, it is also instructive to note that the Supreme Court of Utah as
well as this Court explicitly disregarded a medical examination from Dr. Knoebel last
21
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year. In the Washington County School District case, 2015 UT 78, Dr. Knoebel issued a
supplemental medical opinion wherein he changed some of his medical conclusions on
causation after discussions with legal counsel for the insurer in that case. That
supplementary medical report by Dr. Knoebel was used to try to create the appearance of
a medical conflict requiring medical panel referral. The Supreme Court of Utah, this
Court, and the ALJ, all concluded that Dr. Knoebel 's medical opinion made after
discussions with legal counsel in reality opined on legal instead of medical issues. His
opinion was disregarded. Id. at ilil 12-13. Dr. Knoebel also rendered a legal opinion, not a
medical one, in this case when he concluded that as a matter of law, Mr. Cox's injuries
were not aggravated. R. at 115.

If the question is whether Dr. Knoebel 's report, made at the behest of the Worker's
Compensation Fund and paid for by them, is "evidence as a reasonable mind might
accept as adequate to support a conclusion", Chase v. Industrial Comm'n of Utah, 872
P.2d 475,479 (Utah App. 1994); then the answer is "no."
Why the Labor Commission would rely upon a one-time Insurance Defense
Medical Examination and Report Dr. Richard Knoebel) and ignore extensive medical
records and two medical opinion letters from Mr. Cox' primary care, examining and
treating physician and a well-known and respected neurosurgeon who performed Mr.
Cox' back surgery is most unusual, and we submit, inappropriate. The weight to be given
to them should have reflected a greater consideration by Mr. Cox' doctor than a one-time
insurance defense doctor. Dr. Fox was and is an eminent neurosurgeon in Utah whose
22
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reputation and expertise is beyond question. Contrasting Dr. Fox with a physician who
performs regularly for the Workers Compensation Insurance Bar - and who only saw Mr.
Cox one time and then briefly - is simply misplaced. A treating physician's medical
opinion should be given greater weight than a one-time insurance defense examination.
For the Labor Commission to not even address or challenge the findings by Dr. Fox
represents a serious defect in denying workers compensation benefits in this case. This
failure further undermines the Labor Commission's impartial status as well as the
decision it reached on incomplete, inaccurate and selectively even with medical reports
and opinions as well.

!ll
THE LABOR COMMISSION FAILED TO CORRECTLY APPLY THE "AGGRAVATION RULE" OF
THIS COURT AND THE "BUT FOR" TEST, AND THE "DE MINIMIS" RULE OF THE SUPREME
COURT OF UTAH FOR DETERMINING WHETHER MEDICAL CAUSATION HAS BEEN MET IN
MR. Cox's CASE BASED UPON THE WHOLE RECORD

The Court in Provo City stated that "[a] decision is supported by substantial
evidence if there is a quantum and quality of relevant evidence that is adequate to
convince a reasonable mind to support a conclusion." Provo City v. Labor Commission,
09

2015 UT 32 at ,rs. However, this review of evidence must be based on the whole record,
and "whole record review" considers the evidence in support of the Commission as well
as evidence that detracts from the Commission's findings. Utah Code §63G-4-403(4)(g);
Martinez v. Media Paymaster-Plus, 2007 UT 42, if36, 164 P.3d 384.
When the whole record is examined, not just the evidence that supports the
Commission, it becomes quite clear that Mr. Cox has proven that there is a casual
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connection between his three month "cumulative trauma" and his subsequent lost time,
surgery, and medical costs. His cumulative trauma, while not "the" medical cause; was in
fact "a" medical cause, and that is all the law requires.
This Court's decision in Chase v. Industrial Comm'n of Utah, 872 P.2d 475, 479
(Utah App. 1994) case is very similar to Mr. Cox's case. An injured worker had a
preexisting condition to his bad shoulder that he had injured playing sports. He worked as
a machinist at a physically demanding job that frequently involved considerable exertion
of his arms and shoulders. After some time, he received surgery on his shoulder,
following intermittent treatments of his shoulder. Eventually, he became unable to
function and was laid off. He sought benefits for his surgery and rehabilitation, much like
Mr. Cox in the present case. There were two doctors involved in the Chase case. One of
them concluded that there was no medical causation and that the injured worker was
suffering from his preexisting condition. The other doctor, the treating doctor, concluded
that the injured worker's shoulder problem was mainly caused by sports activities, but
that the type of work activities he perfonned aggravated the shoulder injuries.
The ALJ found that Chase had aggravated his shoulder injuries, but the Labor
Commission reversed the ALJ, finding there was no aggravation that caused the injured
worker's need for medical care. Chase, 872 P.2d at 478. This Court reversed the Labor
Commission, finding there was no evidence of substance to support the Labor
Commission. Id at 479-480. The court pointed to the treating doctors who found
aggravation and the restrictions that were placed on the injured worker. The court also
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noted that the doctor who found no causation said nothing about aggravation. Id. This
analysis unquestionably tracks the factual history in Mr. Cox's case.

It is undisputed that Mr. Cox was a diesel mechanic, and that his job was, as the
Medical Panel put it, "back stressful." R. at 72. His first of three accidents at work
occurred while he was "lifting 80 pound brake drums while squatting and twisting." R. at
70. The next day, he suffered another industrial accident while involved with a pallet
jack. R. at 70. What ultimately sent Mr. Cox to seek medical treatment was when he
passed out at work trying to pick up a hose, on May 17 of 2013. R. at 70. Even Dr.
Knoebel. conceded that Mr. Cox frequently performed heavy, spine impacting work such
as pulling a pallet jack and changing a chain on a forklift. These exertions clearly qualify
as "back stressful." Mr. Cox was prescribed physical therapy, but it only aggravated his
pain and caused him nausea. R. at 98.
It is clear that Mr. Cox aggravated his spine. Respondents suggest that it was only
a minor or temporary aggravation - or even an "industrial manifestation" as stated by Dr.
Knoebel- but that is irrelevant--anY. contribution to the preexisting contribution, no
matter how minor, is enough to trigger compensation, and that is all case law requires. A
minor or temporary aggravation is still an aggravation.
There is no evidence that he healed from the industrial accident. Mr. Cox was
under lifting and work restrictions starting ten days after the first incident at work. R. at
27. These restrictions were never lifted and in fact more restrictions were placed on Mr.
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Cox over the subsequent 2 1/2 months, when he did his best to continue working on the
forklift. R. at 27. Mr. Cox is still under restrictions today.
The Medical Panel did mention that Mr. Cox had been trying to heal, but that his
spinal injuries kept exacerbating his spinal condition, many of them at work . R. at 72. In
short, Mr. Cox got worse, never got better, and never completely healed from his
industrial injuries. The fact that he never healed 100% is clear evidence that his

~

"cumulative trauma" made him worse and aggravated his preexisting condition.

It is clear as a matter of law that, based on the facts in this case, that Mr. Cox's
cumulative trauma, consisting of several industrial injuries and his 2 1/2 months of fork
lift operation with increasing levels of pain aggravated, accelerated, lit up, and combined
with his preexisting condition to medically cause his need for lost time, medical costs,
and surgery. Thus, his injury is compensable. The Utah Supreme Court in Mountain
States Casing Services v. McKean, 706 P.2d 601, 602( Utah 1985) stated that "Once a
compensable injury occurs, there is no limitation as to the time during which all medicals
resulting from that injury will continue to be paid." This Court should reverse the Labor
~

Commission and remand this case back to the Labor Commission with instructions to
award Mr. Cox entitlement to temporary and permanent compensation and medical
~

coverage including his surgery.
CONCLUSION

Mr. Cox suffered a series of industrial injuries to his spine over a brief three
month period of time - "cumulative trauma" - that accelerated, aggravated, "lit up". or
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combined with his preexisting condition to cause him to be limited in his work activities,
necessitating his time loss at work as well as his medical and surgical expenses. The
medical causation requirement is that an industrial incident be a contributing cause, even
vii

if minor. This Court should remand back to the Labor Commission with instructions to
find that Mr. Cox has proven medical causation and to award him disability compensation
and all reasonable and necessary medical expenses.
DATED this 17th day of March, 2016.

Stony V. Olsen
Attorneys for Appellant
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ADDENDUM
ORDER AFFIRMING ALJ's DECISION

UT AH LA HOR COMMISSION
LAVON GRANT COX,
Petitioner,

vs.

ORDER AFFIRMING
ALJ'S DECISJON

ST. GF:ORGF. TRUSS CO. and
WORKERS COMPENSATION FUND,

Case No. 13-0875

Respondents.

Lavon Grant Cox asks the Utah Labor Commission to review Administrative Law Judge
Luke's denial of Mr. Cox's claim for benefits under the Utah Workers' Compensation Act, Title
34A, Chapter 2, Utnh Code Annotated.
The Labor Commission exercises jurisdiction over this motion for review pursuant to §63G4-30 l of the Utah Administrative Procedures Act and §34A-2-801(4) of the Utah Workers'
Compensation Act.

BACKGROUND AND ISSUES PRESENTED
Mr. Cox claims workers' compensation benefits for a low-back injury he attributes to an
accident while he was working for St. George Truss Co. ("SGT") on May 7, 2013. Judge Luke held
an cvidcntiary hearing and referred the medical aspects of the claim to an impartial medical pand.
The medical panel concluded that the work accident did not medically cause Mr. Cox's low-back
condition. Judge Luke relied on the medical panel's opinion over Mr. Cox's objection and denied
his claim for benefits. Mr. Cox now seeks review of Judge Luke's decision by arguing that it was
error lo rely on the medical panel's report. Mr. Cox also contends that Judge Luke did not apply the
appropriate standard of medical causation to the claim.

FINDINGS O.F .FACT
The Commission adopts and summarizes Judge Luke's findings of fact and finds additional
facts from the medical record to be material to Mr. Cox's motion for review. Mr. Cox has a history
of back problems, including those he suffered as a result of a serious uutomobile nccident in 1977.
He was also treated for chronic low-back pain in 2009.

On May 7.2011, Mr. Cox was working for SGT servicing the brakes ofa semi-truck. He slid
a brake drum off of a semi-truck axle and turned to set the drum down when he felt a pop and
burning sensation in his lovv back. He tried to manage the pain by walking around a liulc, but had to
call a coworker to help him finish his task. Mr. Cox returned lo work the next day and again felt a
pop a11d burning sensation while working on the brakes of a semi-truck. Mr. Cox continued to work
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with pain for several days until he eventually sought treatment at WorkMcd. I le was assessed with a
low-back strain and given a light-duty release. Mr. Cox returned to work operating a forklift. He
followed up with Dr. Britt at WorkMed on June 14, 2013, at which point Dr. Britt noted Mr. Cox
was feeling better and did not have radicular pain, numbness or tingling in his low back.
Mr. Cox continued to have pain and was referred to Dr. Pinna, who gave Mr. Cox additional
work restrictions. In July 2013, Mr. Cox went to the emergency room where he reported radicular
pain and other neurological symptoms. He returned to the emergency room on July 28, 2013, with
complaints of a sudden onset of low-back pain at home after he bent over to get something out of the
tmnk of his car. On August 6, 2013, Mr. Cox returned to the emergency room and underwent x-rays
and an MRI scan. The x-rays revealed scoliosis, degenerative changes, and a chronic compression
fracture of the L2 vertebra, but no acute abnormality, detrimental change or obvious instability. The
MRI results showed severe degenerative changes with severe spinal canal stenosis at L4-5.

Q

Following the x-rays and the MRI scan, Dr. Fox admitted Mr. Cox to the hospital and
scheduled fusion surgery to treat Mr. Cox's lumbar-spine probJcms. On August 9, 2013, Mr. Cox
underwent a four-level laminectomy and foaminotomy with interhody fusion at L4-5 and
posterolaternl fusion from LI to SI. Dr. Fox later opined that Mr. Cox's low-back condition and his
need for surgery were medica11y causally related to his work activities in May 2013. SGT's medical
consultant, Dr. Knoebel, evaluated Mr. Cox w1d concluded that his low-back problems were not
medically caused by the work accidents. Dr. Knoebel opined that Mr. Cox's low-back problems
were medica])y caused by pre-existing lumbar degenerative condition. Dr. Knoebel explained that
Mr. Cox's medical history showed chronic problems and the work incidents were minor.
Based on the conflicting opinions regarding the medical cause of Mr. Cox's low-back
condition, Judge Luke referred the medical aspects of the claim to an impartial medical panel
consisting of Dr. Smith, an orthopedic surgeon, and Dr. Radley, a general practitioner with
experience in emergency medicine. The medical panel examined Mr. Cox and reviewed his relevant
medical history before concluding that his work accidents in May 2013 did not medically cause his
lumbar-spine problems. The medical panel explained that the medical evidence showed Mr. Cox's
low-back condition was the result of pre-existing degenerative changes rather than the work
accidents. Although the panel described that the work accidents "caused a downturn" in Mr. Cox's
spinal function, the panel went on to explain that his complaints and physical findings several days
after the accidents were not the severe findings encountered later in the emergency room that
precipitated the need for surgery. The panel added that the MR[ results showed degeneration,
arthritis, and other changes that took years to develop and would not be the result of the work
accidents.

DISCUSSION AND CONCLUSION OF LAW

ca

As .Judge Luke explained in her decision, the Utah Workers· Compensation Act provides
benefits to workers injured by accident "arising out of and in the course of" employment. Utah Code
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Ann. §34/\-2-40 I. To qualify for benefits under the foregoing standard. an injured worker must
establish that his or her work was both the legal cause and lhc medical cause of the injury in
question. See Allen v. Industrial Comm 'n, 729 P.2<l 15 (Utah 1986). ln this case. the parties dispute
whether Mr. Cox has shown that his work accidents were the medical cause of his low-back
problems and need for surgery.
With regard to the issue of medical causation, the Utah Court of Appeals has explained that
"lgJencrally, industrial injuries that aggravate or 'light up' pre-existing conditions and are causally
connected to the subsequent onset of symptoms of the disease or condition, are compensable.
However, a claimant must prove the subsequent disability is medically the result of an exertion or
injury that occurred during a work-related activity and not solely the result of a pre-existing
condition." Virgin v. Board of Review, 803 P.2d 1284, 1288 (UT App. 1990)(internal citations
omitted). Mr. Cox argues that he has shown that his work activities in May 2013 rcsulled in injuries
that combined with his pre-existing condition to result in a compensable Jow-baek condition. The
Commission is not persuaded by Mr. Cox's argument, however, because the medical evidence shows
that the relatively minor low-back strain he suffered from the work accidents is not the medical cause
of any disability or his need for surgery.
After reviewing Mr. Cox's medical history, the medical panel concluded that his lumbarspine problems, including the problems that precipitated his surgery, resulted from pre-existing
degenerative changes rather than his work activities with SGT in May 2013. Essentially, the medical
panel found that the work accidents resulted in a minor injury that did not prevent Mr. Cox from
continuing to work and that his severe, pre-existing lumbar-spine problems were what medically
caused his current condition. Mr. Cox contends the Commission should not rely on the medical
paners opinion on this point because the panel indicated in other parts of its report that the work
injuries combined with his pre-existing condition and caused his overall condition to worsen.
However, the Commission docs not agree that the panel found that Mr. Cox's work injuries
combined with his pre-existing condition to medically cause his cun-ent condition. The panel
recognized that Mr. Cox's work injuries negatively affected his spinal function, at least briefly, but
also made it clear that such injuries were not the medical cause of his current condition because they
did not involve the same type of neurological symptoms and other severe findings that prompted the
surgery.
The panel's conclusion is consistent with the evidence presented. including Dr. Knoebcrs
opinion and the fact that following the accidents Mr. Cox was assessed with only a lov,,:-back strain
that did not prevent him from working and only later suffered the neurological complications and
other symptoms that prompted the surgery. The Commission also finds the medical panel's
conclusion regarding medical causation to be persuasive because it is the product of thorough. wellreasoncd, impartial, and collegial reviev.: 0L1ll or Mr. Cox·s relevant medical history whereas Dr.
Fox did nol haw the benefit of such review. Oascd on tht.! foregl>ing, the Commission agrees \Vith
Judge Luke's decision to deny Mr. Cox's claim for hcnclits.
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Ctw

ORDER AFFIRMING ALJ'S DECISION
LA VON GRANT COX
PAGE4 OJi'S
ORDER
The Commission affinns Judge Luke's decision of May 14, 2015, in this matter. It is so
ordered.

.
Dated this

;r-f;,; day of.August, 2015.

~L
__.__
Sherrie)fa'ya~hi
Utah Labor Commissioner

NOTICE OF APPEAL RIGHTS
Any party may ask the Labor Commission to reconsider this Order. Any such request for
reconsideration must be received by the Labor Commission within 20 days of the date of this order.
Alternatively, any party may appeal this order to the Utah Court of Appeals by filing a petition for
review with the court. Any such petition for review must be received by the court within 30 days of
the date of this order.
IJjJ

i ;,,,

\W.V
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ORDER AFFIRMING ALJ'S DECISION
LA VON GRANT COX
PAGE 5 OFS
CERTIFICATE OF MAILING
1 ce11ify that a copy of the foregoing Order Affirming ALJ's Decision in theJ]l..,atter of Lavon
Grant Cox, case number 13-0875, was mailed first class postage prepaid this~ clay of August,
2015, to the following:
Lavon Grant Cox
PO Box 384
St George UT 84771

~

St. George Truss Co.
PO Box 220
St George UT 84771

Workers Compensation Fund
Dennis V. Lloyd Designated Agent
I 00 W Towne Ridge Pkwy
Sandy UT 84070
Robert W. Ickes
Ickes & Ickes Attorneys at Law
166 N 300 W Ste 3
St George UT 84770

Gw

Floyd Holm
100 W Towne Ridge Pkwy
Sandy UT 84070

,',

kJti~
Sara Danielson
Utah Labor Commission
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MEDICAL PANEL REPORT
__,

FEB 11 2015
October 30, 2014
Judge Cheryl Luke
Administrative Law Judge
1173 S 250W
Building 1 Ste 304
St. George, Utah 84770
Re:

Injury Date:
Employer:
Case No.:

I-.:...

l

LaVon Grant Cox
5/7/2013
St. George Truss Co and Worker's Comp Fund
13-0875

Your Honor Judge Luke:
The case of La Von Cox is being reviewed because of disagreements as to whether severe damage to
the lumbar spine was caused by an industrial mishap. Our review has been tasked to determine if the
injurious event precipitated the need for the surgery as was determined from his emergency room
visit.
On May 7, 2013 Mr. Cox was working as a mechanic on a semi-truck. His job was to replace the
brakes. To do so he had to remove the dual wheels and axel. As he squatted next to the wheel to
remove the 80# drum, he twisted as the drum slid off the axel. As he turned he felt a bum and a
pop in his low back; he "sunk to the ground."

\;jjJ

~

Mr. Cox tried to walk off the pain. He took four Ibuprofen, and asked a co-worker to help finish the
job. His eight hour shift, though only half through, was completed by doing lighter maintenance
work. He continued to take the Ibuprofen and returned to work the next day. When he tried to
return to the drum work, he felt the same pain, burning, and popping as he had felt the prior day. He
did finish that brake work and finished the day doing light maintenance work. Though he was in
pain, he finished the last two days of the work week and worked for a total of 10 days after the
accident. He could not continue to work and went to Workmed.
He was seen at Workined on the 17th of May. The history was elicited with additional information
that Mr. Cox was picking up a hose and fell to the ground because his back was so painful. Also
noted was a history of back injury from a motor vehicle accident 1977, it required that he be
admitted to a hospital 7 days for traction. He reported no other problems. The pain was in the low
back. It was aggravated by bending, lifting, or twisting. There was no pain in the legs. There had
been no bowel or bladder problems.
The physical examination showed pain in the low back area, without radiation. The reflexes were
normal. Gait was normal with normal heel and toe walking. The sensation was present and normal
and there was negative straight-leg-raising. The diagnosis of strain lumbar spine was given.
Restrictions were given for work; no bending, twisting, or lifting more than 15#. Flexoril, Lorrab,
and Naprosyn were given.

~

Mr. Cox returned to \Vorkined four days later. The only change noted in his symptoms was one

episode of blacking out that happened when he tried to tic his shoes. The physical exam was
unchanged. All treatments were continued. Over the ensuing couple of weeks gradual improvement
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was noticed. Mr. Cox stated that he was feeling better, that the pain was more intermittent in nature,
and he had been operating his forklift. When he replaced a chain on the forklift, he made the pain
worse, but again it was feeling better. The pain was mostly in the right low back without radiation.
There was no numbness or tingling. The exam showed no distress. He was able to move without
apparent discomfort. There was tenderness in the right low back area. Gait and heel and toe walking
were normal. 90 degrees bending was present. This appointment was done on 14 June 2013. His
last visit to Workmed was the 25 th of June. On that visit he had noted changes in his symptoms.
There was more pain in the low back, there was radiation into his leg and nwnbness was present in
the fourth and fifth toes. I·le was out of Lortab and was continuing physical therapy. At that point
Mr. Cox was referred to physiatry for continued care.
The next visit was made to Dr. Pinna. The history was reviewed and the exam showed antalg,c gait
to the left side. There was very limited motion and tenderness worse on the left than right. The left
straight leg raising was significant for back and hip pain. lbere was no radiation. There was no
atrophy, the strength and reflexes were symmetric. The diagnosis was lumbar strain with R/0
radiculopathy. Therapy was continued and l\.ffiJ was ordered to look at the nerves. The l\.ffiJ showed
multiple areas of disc bulging. There was multilevel facet arthritis, disc space narrowing, and
osteophytes. An old compression fracture was found at L2 with accompanying scoliosis. The disc
bulge at L2 caused displacement of the L2 nerve root. Severe spinal stenosis was found at the IA-5
level. Treatment with oral steroids caused short lived relic£ Nausea and frequent falling to the
ground were also reported. The pain medicines were changed, they might have been causing the
nausea. The work restrictions were made more restringcnt. A pain management evaluation was
recommended. The last date of treatment was July 30, 2013.

Mr. Cox was seen in the emergency room on several occasions. 'The first date, 7/17 /13, the chief
complaint was low back pain and left leg radiculopathy. 'There were no bowel or bladder problems
and no difficulty walking. The diagnosis was acute exacerbation of back pain. The next visit was on
the 28th of July. He was bending to get something out of the trunk of the car, there was sudden
onset of back pain that radiated to both legs. His chief complaint, "I just want something for pain
so I can sleep."
His physical examination was unchanged; normal motor strength, normal reflexes, negative straight
leg raises. The emergency room comments, "No acute emergency tonight, neuro intact, no
incontinence or retention, no weakness or loss of sensation." He was to return to the ER if he had
any of the symptoms. Also, he was to follow up with Dr. Pinna.
On 6 August, Mr. Cox returned to the ER with left leg giving out, increased back pain, and the left
leg was weak and numb. He reported nwnbness and pain in both legs. He also reported
incontinence of stool. Sensation and strength were found to be normal. There was felt to be mild
weakness in the left leg compared to the right. A back surgeon was consulted and :tvfr. Cox was
admitted for evaluation of the leg g,ving out and blacking out with bending. The cardiac work up
was normal. The back surgeon felt that there was L4-S spinal stenosis, pathologic motion, spinal
scoliosis secondary to compression fracture, and L2 broad based disk bulge/ osteophyte with listhesis.
On the 9th of August, an operation was performed on the low back. Laminectomy and
foraminotomy was performed at four levels. Interbody fusion was performed at L4-5, and posterior
segmental instrumentation was done from Ll-S1. Posterolateral fusion was done from Ll to S1 as
well. Mr. Cox was followed by his surgeon, Dr. Fox, for months after the operation. His last visit was
December 3rd following the surgery. Dr. Fox notes that there is a complication of persistent post op
pain. There was a pain manager involved He was evaluated for cervical pain with radiographs
which demonstrated arthritic cervical spondylosis. The Treating Physician Opinion was completed.
It states that there was a causal relationship between the 2013 industrial injury and the operation that
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he performed on Mr. Cox. It also stated that further physical therapy was needed. It intimated that
the problems seen in the emergency room were caused by the industrial accident.
Dr. Knoebel evaluated the patient in May 2014. The examination was to determine cause and
impairment related to the industrial injury. His opinion stated that the lumbar spinal problems were
pre-existing. He opined that there was no <..-vidence of an acute injury or aggravation of a preexisting injury. He feJt that Mr. Cox's weight and his tobacco use particularly contributed to his
spinal disease. He felt that 33% whole person impairment was present and that all of the
impairment was non-industrial. He felt that 1\1.r. Cox had healed from the stress caused by changing
the brakes and no medical treatment after that was necessitated by the industrial injury of May 2013.
Mr. Cox's medical panel evaluation was done in October, 2014. The history was carefully reviewed.
His history was consistent with that found within this report He does report that he worked for this
company for over a year. He had no time off for medical reasons. He worked a pretty stressful job
,vith no back problems. He had problems with an ankle injury that seemed to make his back hurt.
He also was involved in a motor vehicle accident in 1977; he was in traction in a Las Vegas hospital
for a week. Gradually he was able to return to work. He claimed no sequellae of back related
problems since then. A review of his treatment with Dr. Larowe., internal medicine, shows that Mr.
Cox was treated for chronic back pain, sometimes having pain on a daily basis. This treatment
occurred in 2009. The diagnoses were chronic musculo-skcletal pain, chronic pain in the low back,
and cervical strain. He was treated with physical therapy and narcotic pain medications. He was
treated for a couple of months by Dr. LaRowe.
His symptoms now reveal mostly pain in the low back area. He cannot bend without pain. He does
not tolerate turning, twisting, or bending. He is presently on the medications; Oxycodone 10mg, 6
per day, Neurontm 300mg. 4 per day, and Flexoril 2 per day. His bowels and bladder function
normally. There is numbness and tingling in his low back. It also goes down the back of his legs.
There is no brace now. He starts physical therapy in a few weeks.
The examination shows slow wide based gait with the use of a walker. Mr. Cox can heel and toe
walk. He can bend to 18" from the floor, his rotation is limited. There is a long scar in the midback. There is mild SI tenderness which may be related to very touchy pain around the long scar.
The knee reflexes are graded 3/5, the right ankle 3/5, the left ankle 0/5. He has a negative straight
leg raising test on each side. The girths of the thighs; R 18.75 L 18.0, calves R 16.5 L 16.5.
He claims that the worst problem is that on occasion, when walking along, his legs give without
warning and without pain.
In summation, Mr. Cox is a pleasant, unfortunate gentleman with chronic lwnbar spondylitis and
radiculopathy. It started quite a while ago and may have been the result of a serious auto accident for
which he was hospitalized for seven days (the time of hospitalization hints at the serious nature of
the injury). The low back pain was a problem in 2009 and was accompanied by other musculoskeletal inflammatory manifestations. He was treated with analgesics and anti-inflammatory
medications. He was doing pretty well working in a back stressful job as a diesel mechanic in 2013
when the problem was exacerbated by twisting when he was pulling an 80 pound brake drum.
Initially, he slowly improved and was able to continue working with restrictions. Over the ensuing 2-3
months, several spinal incidents happened to exacerbate his lumbar condition. On one occasion, he
was getting something out of the trunk, on another he was walking and everything gave way. When
these complicating symptoms appeared; passing out, dropping to the ground, fecal incontinence, he
was admitted to the hospital, decompression and fusion were accomplished.
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The radiographs revealed serious chronic ongoing spinal problems; impingement on spinal nerves,
spinal stenosis, functional spinal instability. These problems pre-existed his industrial acciden 4 but
the stress of the industrial accident caused a downturn in his spinal function. He was not able to
return to work, complications continued. and finally spinal fusion and decompression was completed.
Now, he is continuing co recover from that operation. He continues to have pain and disability. His
pre-operative symptoms of incontinence, nausea, passing out with bending over, etc. have improved
substantially. He is not ready to return to work.

Interrogatories

1.

Is there a meclicaUy demonstrable causal connection between the Petitioner's medical
problem and the industrial accident as described? A. Mr. Cox had substantial preexisting back problems. He was treated for one week in a Las Vegas hospital in traction
because of a severe back problem. It resulted from an automobile accident. In 2009,
there were several visits to an internist for musculo-skeletal problems, arthritis, and low
back and neck pain. We have no radiographs from either episode. In the studies
attained at the time of the initial complaint (the radiographs were personally viewed)
within one month of the painful industrial accident, the MRI study showed multi-level
disc disease demonstrated by narrowed disc spaces, profound disc bulging causing spinal
impingement at numerous levels, substantial facet arthritis with bony osteophytcs
encroaching upon the spinal elements, and progressive spinal stenosis. After a one time
industrial injury, an injury of one spinal level is expected (unless there is severe trauma)
and at one certain location in the spine. Perhaps there would be a herniated disc or a
ligamentous injury at that certain level. Mr. Cox's ?vlRI is a picture of chronic multi-level
degenerative disc disease combined with multi-level arthritic changes. Spinal stenosis is
a clisease that is caused by a cumulative effect of disc protrusion or extrusion, facet
arthritis with bony ostcophytes, and ligament hypertrophy. It takes years to develop.
The symptoms of legs giving way without warning, fecal incontinence, and perhaps
passing out while bending over are signs of neurogcnic claudication, the sine qua non of
spinal stenosis. '!be fact that Mr. Cox continued working after his initial work injury is a
testament that the stress of removing the brakes that day, caused his already developed
spinal condition to worsen. His back hurt, causing him to seek medical attention some
ten days after the initial complaint. 'Ibe delay in seeking medical care is strong evidence
that the injury on 7 May 2013 did not substantially impair the spinal function. At the
initial evaluation, there was no evidence of spinal nerve impairment. He had a normal
examination of nerve function, no numbness or tingling, no paresthesias or motor
weakness, normal reflexes, and negative straight leg raising. He was improving with
medications and physical therapy. That improvement continued until other activities
caused the spinal conclition to worsen again. Some months later, August 2013, the
worrisome signs of stenosis developed precipitating the surgical correction. The
operation ultimately treated the multi-level stenosis with decompression at various levels
and spinal fusion from LI to the sacrum. This is a long way of saying that the injury of
May 2013 did not cause Mr. Cox's substantial lumbar spinal problems.

.,

,. , , ·..
ii
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We have reviewed carefully the presenting complaints and physical findings of the May 2013
industrial injury to Mr. Cox. It is imperative to mention that these findings were not the severe
findings encountered later in the emergency room, the ones that precipitated the surgical
intervention. The symptoms and findings seen in the emergency room, were not related to one area
of injury to the spine, but to a process that had been relentlessly progressing.
If we can be of further help with this problem, please feel free to contact us.

Karen Radley :MI)
Panel Chair Member

Scott M Smith IvID
Panel Chairperson
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